SOT TORELIGI AKADEMIASYNYN HABARSYSY » NO3 (7), 2024 DOL 10.63546/3005-2246.2024.7.3.005

VIIK 347.9

KOHYCOBA Benepa Teseyraiikbi3bl

3an svtivivoapuineiy kanouoamsr, Kazaxcman Pecnybonuxacer 3aynama scone KyKolKmolk

aKnapam uncmumymuoiiviy, a3amMammsik, a3amManmmosis RPOYECMIiK 3aHHAMA JCINE AMKAPYULLLIBIK
ic oicypaizy beniminiy 6ac eui1bIMU Kbl3Memrepi

ASBAMATTBIK IMPOLHECTEI'T OAUVIETTLIIK:
KABAKCTAH/IBIK KYKBIKTBIK KOHTEKCTI3BEPTTEY

Annoraunsi. Makxanada com mepeniein scyseze acvipy mapmioin pemmeumin Hopmanapod
20LIemMminiK UOesCviH Kabblioay mypeblColHaAH XANbIKAPAIbIK AKMINep MeH YImmbvlk 3ayHAMAHbLH
MA3MyHbl MAAOAHAObL.

e dicypeizy saynamacein manoay 20iemminiK Kame2opuscolH 3aHHAMANLIK MyPRblOaH De-
Kimy macindepinoeei ativipmansiivlkmel kopcemmi. Ocipece, Kazaxcman Pecnyonuxacoinviy Asa-
Mammuig, npoyecmix kooexcinoe (oyoan api — KP AIIK) 20indix kameeopuscoli keyinen Kaowiioay
oatkaimationl.
Joxkmpunansix Oepekkozoepae Jcane XanvlKapaivlk akmiiepee ciiimeme jeacati Oomipsin, Makaid-
oa 201N com MaiKoLIaybiHa CYObeKmMuUsmi KyKolKmoty My CiHici MeH KypoLibiMbl KAPACMbIPbLIAObL.
Kypeisineen manoay Hamuocenepi ootivinua aemop KP AIIK-niy owcane « Amxapyutsiisik ic scy pei-
3 JICIHE COM OPLIHOAYUILLIAPbIHbIY Mapmedeci mypansty Kazaxkcman Pecnydauxacoinoiy Sanvinoily
JHCEKeNe2eH epesicenepin JHceminoipy HCOHIHOE YCbIHbICMAD MYHCHIPLIMOAV2A IPEKEm HCACAObL.

TyHiH ce3zaep: a0iremminix, com icin HCypeizy Kaeuoamsi, 20i1emminix Ka2uoamsl, a3amam-
MBI NPOYECMIn KALuoammapvl, 2061 COM MAIKbLIAYbIHA KYKbIK, d3aManmvlk npoyecminy minoems-
mepi, a0inemminik canamot, 2011 COM MAIKbLIAYbL.

KOHYCOBA Benepa TyneyraeBHa

Kanouwoam opuoudeckux nayk, 2nasnviii nayunsiii Compyonux omoend spajicoancroeo,

2padcoancKo20 RPOYECCyanbHO20 3aKOHOOAMEIbCMEA U UCHOJIHUMENbHO20 NPou3soocmea Hncmiu-
MYyma 3axoHoO0amersCcmed u npasosoil unhopyayuu Pecnybonuru Kazaxcman

CIHPABE/VIMBOCTD B I'PAYKJIAHCKOM ITPOLIECCE:
N3YUYEHUE KASAXCTAHCKOTI'O MPABOBOI'O KOHTEKCTA

AHHOTAUMS. B OaHHOU cmamve auamsupyemcs COOep;Cane MeHCOYHAPOOHBIX aKmoe u
HAYUOHATLHO20 3AKOHOOAMEIbCMEd OMHOCUMETBHO BOCAPUAMUA UHOeU CAPAGCOTUBOCHIU 68 HOp-
Max, peyaupyiowux omnpasierue npasocyous. Ananuz npoyeccyanrvbHo20 3aKOHOOAmenbCmed
BbIAGUI PA3TUHUS 8 NOOX00AX K 3AKOHOOAMENbHOMY 3aKpenieniio kame2opuu cnpagedmeocmu. B
yacmuocmut I pasicoanckuil npoyeccyanshsiil kooeke Pecnyomiru Kazaxcman (Oanree — I'lIK PK)
He O0eMOHCmpupyem 6CecmoponHe20 SOCHpUsmus kame2opu cnpasediusocmu. B cmamuve pac-
CMampusalomces: NOHsMue 1 CMPYKmMypa cyobekmu6Ho20 NPasa Ha cHpaseoigéoe cyoeoHoe pas-
oupamenvcmeo. Ilo pe3ynomamam auaiusa asmop ApeonpuHUMaen RONLIMKY CHOpMyauposams
APeONONCeHUs. RO COBEPUICHCMBOGAHUI0 omoenbhbix noaodicenutt I'TIK PK u Saxona Pecnyonuxu
Kazaxcman « 00 UCnOIHUMENbHOM RPOUIBOOCIEE U CINAMYCE CYOCOHBIX UCHOTHUMENET »,

KnloueBsie cioBa: cnpagedincocns, RPUHYUN CYOEOHO20 NPOoNu3600Cmad, NPUHYUN cnpa-
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6eONUGOCINU, NPUHYUNBI SPANCOAHCKOZO NpoYeccd, NPAaso HA CRpAseoneoe cyoeGHoe pasoupa-
MENLCMBO, Yeau SPadcoancroeo npoyeccd, Kame2opus CAPAGeOIusoCmu, CAPAGeonteoe cyoeonoe
pazoupamenscmeo.
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Annotation. 7his article analyzes the content of international acts and national legislation
regarding the perception of the idea of justice in the norms regulating the administration of justice.
The analysis of procedural legislation revealed differences in approaches to the legislative consolida-
tion of the category of justice. In particular, the Civil Procedure Code of the Republic of Kazakhstan
(thereinafier referred to as CiPC RK) does not exhibit a comprehensive perception of the category of
Justice. The article examines the concept and structure of the subjective right to a fair trial. Based on
the results of the analysis, the author attempts to formulate proposals to improve certain provisions of
the Code of Civil Procedure of the RK and the Law of the Republic of Kazakhstan “On Enforcement
Proceedings and the Status of Court Bailiffs”.
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Introduction the judiciary: the draft Constitutional Law “On

At the current stage of societal and state
development, the idea of justice has become
increasingly relevant. Ensuring justice in soci-
etal structures is perceived as a key paradigm
for the further development of the state. This
idea was central in the Address of the Presi-
dent of Kazakhstan, K.K. Tokayev, to the peo-
ple of Kazakhstan, titled “A Just State. Unit-
ed Nation. Prosperous Society” (hereinafter
referred to as the Address), which emphasiz-
es the importance of improving the quality of
justice administration [1]. In light of this Ad-
dress, two draft laws were developed to reform

the Judicial System and Status of Judges of the
Republic of Kazakhstan™ and the draft law
“On Amendments and Additions to Certain
Legislative Acts of the Republic of Kazakh-
stan on Procedural Legislation and Judicial
System Reform™'. The latter draft law includ-
ed amendments to the CiPC RK concerning
the establishment of the category of justice.
The amendments were adopted 1n 2023; how-
ever, they only included the designation of the
category of justice in the norm defining the ob-
jectives of civil procedure’.

The need to understand justice in the con-

1 ITytn copepineHcTROBaHMS CYfIeBHOT CHCTEMBI OOCYMIV CeHATOPHI ¢ pyKoponcTroM Bepxornoro Cypa — [Ways to Improve
the Judicial System Discussed by Senators with the Leadership of the Supreme Court]. — [Electronic resource]. — Available at:
https://dknews.kz/ru/politika/270688-puti-sovershenstvovaniya-sudebnoy-sistemy-obsudili (Accessed: January 10, 2023).

2 Baxon Pecniy6nmxn Kasaxcran ot 27 mapra 2023 roga Ne 216-VII 3PK «O precenmny uaMeHeHMI 1 JOMONHEHNUI B HEKO-
TOPbIE 3aKOHOJaTe/bHble akThl PecryOmky Kasaxcrad 110 BOLPOCAM COBEPIICHCTBOBAHNA LIPOLECCYAIbHOIO 3aKOHO-
TeNbCTBA M pedhopMupoBanud cyfebuoit cuctemsl» [Law of the Republic of Kazakhstan dated March 27, 2023, No. 216-VII
ZRK “On Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan on Improving Procedural
Legislation and Reforming the Judicial System”]. — [Electronic resource]. — Available at: https://adilet.zan.kz/rus/docs/
72300000216#234 (Accessed: July 20, 2024).
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text of human rights, equality before the law
and court, as well as ensuring fairness in the
administration of justice, remains relevant .
Considering the necessity to further explore
the category of justice and strengthen its sig-
nificance, this article attempts to analyze the
current legislative regulation of the category
and its prospects for improvement within the
framework of civil procedure.

Materials and Methods

For the purposes of this study, the works
of Kazakhstani and foreign scholars, interna-
tional acts, and national legislation were ex-
amined. Special attention was given to the
doctrinal interpretation of international treaty
norms concerning the right to a fair trial.

The methodological foundation of the
research includes general philosophical and
specific scientific methods of inquiry. Logical
methods of cognition such as analysis, synthe-
sis, and hypothesis were used, along with phil-
osophical categories like form and content,
general and specific. Special methods of legal
research were applied, including logical-le-
gal analysis of legislation, comparative legal
methods, and others.

Discussion

The concept of justice has consistently
sparked and continues to spark keen inter-
est among researchers from various fields of
knowledge. This category has been thorough-
ly studied from the perspectives of philosophy,
history, political science, and other areas of
knowledge. In jurisprudence, the significance
of this concept is examined from the view-
points of legal theory and history, as well as
from the perspectives of international and na-
tional law. In current law, the concept of jus-
tise is enshrined at the level of international

treaties and national legislation, and depend-
ing on the sphere of social relations, this con-
cept is endowed with appropriate regulations.
This study analyzes international and national
acts that constitute the current law of the Re-
public of Kazakhstan (hereinafter — RK) with
the aim of examining the concept of justise in
civil proceedings.

The concept of justice in international
acts and national legislation

The concept of a fair trial is enshrined in
international acts as a standard and require-
ment for the administration of justice, whose
fulfillment implies the realization of the right
to a fair trial.

The concept of a fair trial is established in
Article 10 of the Universal Declaration of Hu-
man Right of 1948, which states: “Everyone
is entitled in full equality to a fair and public
hearing by an independent and impartial tri-
bunal, in the determination of his rights and
obligations and of any criminal charge against
him™,

As an independent article, the right to a
fair trial is enshrined in Article 6 of the Con-
vention for the Protection of Human Rights
and Fundamental Freedoms (1950, Rome)*.
This provision elaborates on the content of the
right, contributing to a fuller understanding of
its structure. However, it should be noted that
the aforementioned convention is not a source
of law in Kazakhstan.

The right to a fair trial is protected by Para-
graph 1 of Article 14 of the International Cov-
enant on Civil and Political Rights, which stip-
ulates: “In the determination of any criminal
charge against him, or of his rights and obliga-
tions in a suit at law, everyone shall be entitled
to a fair and public hearing by a competent,

3 Universal Declaration of Human Rights. Adopted by resolution 217 A (III) of the United Nations General Assembly on 10
December 1948. [Electronic resource]. Available at: https://www.ohchr.org/en/human-rights/universal-declaration/transla-

tions/english (Accessed: 28 July 2024).

4 Text of the Convention for the Protection of Human Rights and Fundamental Freedoms signed at Rome on 4 November 1950,
— [Electronic resource]. Available at: https://digitallibrary.un.org/record/578658%n=ru&v=pdf (Accessed: 27 July 2024).
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independent and impartial tribunal established
by law™>.

Similar guarantees are provided in Para-
graph 1 of Article 6 of the Convention of the
Commonwealth of Independent States on Hu-
man Rights and Fundamental Freedoms of
May 26, 1995 (Minsk), which states: “All per-
sons are equal before the court. Everyone has
the right to a fair and public hearing within a
reasonable time by an independent and impar-
tial court. Judgments are pronounced publicly,
but the hearing of a case may be closed to the
public in the interests of public order, state se-
curity, or when the interests of minors or the
protection of the private life of the parties so
require”®.

The Universal Charter of Judges in Article
1 guarantees the realization of the right to a fair
trial through the activities of the court: “Judges
shall ensure that everyone has the right to a
fair trial. They shall promote the timely, fair,
and public hearing of cases by an independent
and impartial tribunal™’.

Referring to national legislation, it should
be noted that the Constitution of the Republic
of Kazakhstan, in Paragraph 2 of Article 13,
while granting everyone the right to judicial
protection of their rights and freedoms, does
not emphasize the requirement of justise in
such judicial protection®. However, Paragraph
1 of Article 4 of the Constitution of the Repub-
lic of Kazakhstan stipulates that the current

law in the Republic of Kazakhstan includes
the norms of international treaty and other ob-
ligations of the Republic. Moreover, according
to Paragraph 3 of Article 4 of the Constitution
of the Republic of Kazakhstan, “Internation-
al treaties ratified by the Republic shall have
priority over its laws.” This provides a basis
for the necessity of fully integrating and incor-
porating into the national legal fabric the legal
construction of the right to a fair trial, includ-
ing the guarantees for its implementation, in
accordance with the approaches adopted in in-
ternational acts.

An example of the orientation towards en-
suring the fairness of judicial proceedings in
national legislation is demonstrated in Sub-
paragraph 2 of Paragraph 1 of Article 28 of the
Constitutional Law of the Republic of Kazakh-
stan “On the Judicial System and the Status of
Judges of the Republic of Kazakhstan,” where
the category of fairness, in the context of the
right to judicial protection, i1s provided as a
requirement for the activity of a judge (Sub-
paragraph 2 of Paragraph 1 of Article 28). This
same meaning is also provided in the text of
the judge’s oath (Paragraph 1 of Article 32)°.

Interestingly, the preamble to the Code of
Judicial Ethics, adopted by the VII Congress
of Judges of the Republic of Kazakhstan on
November 21, 2016, declares the indepen-
dence of the judiciary as a fundamental ele-
ment of the right to a fair trial, among other

5 International Covenant on Civil and Political Rights. New York, December 16, 1966. [Electronic resource]. Available at:
hitps://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights (Ac-
cessed: 30 July 2024).

6 Q) nmpagax 1 0CHOBHRIX cBoOofiax uenorexa Konsennmsa Corera [nas [ocygapcts Conpysxecrsa Hesapncumnix [ocymapetn
or 26 mas 1995 roga r. Munck. — [Electronic resource]. Available at: https://adilet.zan.kz/rus/docs/H950000050_ (Accessed:
27 July 2024).

7 Beemupuas xaprusi cyypn. [punsra [lenrpansapm corerom MAC 8 Tatisane 17 Hosnbps 1999 royra. — [Universal Char-
ter of the Judge. Adopted by the Central Council of the International Association of Judges in Taiwan on November 17, 1999.
— [Electronic resource]. — Available at: https://www.unodc.org/res/ji/import/international_standards/the_universal_char-
ter_of_the_judge/universal_charter_2017_russian.pdf (Accessed: July 22, 2024).

8 Constitution of the Republic of Kazakhstan. Unofficial translation. Constitution adopted on August 30, 1995, at the repub-
lican referendum. [Electronic resource|. Available at: https://adilet.zan.kz/eng/docs/K950001000 (Accessed: 27 July 2024).

9 On the Judicial System and Status of Judges in the Republic of Kazakhstan. Unofficial translation. Constitutional Law of the
Republic of Kazakhstan dated December 25, 2000, No. 132. [Electronic resource]. Available at: https://adilet.zan.kz/eng/docs/
7000000132 (Accessed: 22 July 2024).
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foundations for the administration of justice!”.

Referring to the text of codified normative
legal acts regulating the administration of jus-
tice, it becomes apparent that there is no uni-
form approach to understanding and enshrin-
ing the category of fairness. In particular, this
category is enshrined as:

* An objective of the criminal process in
Part 1 of Article 8 of the Criminal Procedure
Code of the Republic of Kazakhstan (hereinaf-
ter — CrPC RK)!!;

« A standard, a requirement for the quali-
ty of consideration of a criminal case in Part 2
of Article 57, Part 1 of Article 121, Article 563
of the CrPC RK;

* Arequirement for the quality of a court’s
verdict or ruling in Part 1 of Article 424, Part 1
of Article 426, Part 1 of Article 432, Part 14 of
Article 494, Part 1 of Article 662 of the CrPC
RK;

* An objective of civil proceedings in Ar-
ticle 4 of the CiPC RK'?;

« A mandatory criterion for resolving a
dispute over rights in Part 5 of Article 8 of the
CiPC.RK;

* Aprinciple-norm in Article 8 of the Ad-
ministrative Procedural and Process-Related
Code of the Republic of Kazakhstan (herein-
after —- APPK RK)%.

From the above, it is evident that in nation-
al legislation regulating the administration of
justice, the category of fairness is used as an
objective, a principle, and a requirement for
the quality of the administration of justice. At
the same time, national legislation has not ad-

opted the concept of “the right to a fair trial” as
formulated in international acts.

The Concept and Structure of the Right
to a Fair Trial

In the context of international acts, the
right to a fair trial is primarily perceived as
a subjective right of a fundamental nature.
Therefore, before considering possible ways
of enshrining the category of justice in the text
of the CiPC RK (as a principle, objective, or
requirement for the quality of the administra-
tion of justice), we should delve into the un-
derstanding of the significance of the right to
a fair trial. In this regard, we turn to what we
believe to be the most comprehensive defini-
tion of this right, proposed by 1.B. Glushkova.
According to the scholar, “the right to a fair tri-
al is a complex subjective right of an individ-
ual, guaranteed by international and national
norms, representing a set of procedural rights,
the implementation of which depends not on
the will of the person to whom 1t belongs, but
on the actions of the bodies and persons con-
sidering the case and the procedural rules ap-
plied” [2, p. 8].

The subjective right to a fair trial, being
complex, includes a number of individual pro-
cedural rights aimed at ensuring the justise of
the judicial proceedings as a whole. The com-
plex nature of the right complicates the per-
ception of its structure, resulting in some am-
biguity in its understanding.

To clarify the structure of the right to a fair
trial, the results of S.F. Afanasyev’s scientific
research are particularly valuable. The schol-

10 The Code of Judicial Ethics. Adopted by VII Congress of Judges Republic of Kazakhstan November 21, 2016 — [Electronic
resource]. Available at: https://sud.gov.kz/eng/content/code-judicial-ethics (Accessed: 27 July 2024).

11 Criminal Procedure Code of the Republic of Kazakhstan. Unofficial translation. The Code of the Republic of Kazakhstan
dated July 4, 2014, No. 231. [Electronic resource]. Available at: https://adilet.zan.kz/eng/docs/K1400000231 (Accessed: 27

July 2024).

12 Civil Procedural Code of the Republic of Kazakhstan. Unofficial translation. Code of the Republic of Kazakhstan dat-
ed October 31, 2015, No. 377-V LRK. [Electronic resource]. Available at: https://adilet.zan kz/eng/does/K1500000377 (Ac-

cessed: 27 July 2024).

13 Administrative Procedural and Process-Related Code of the Republic of Kazakhstan. Unofficial translation. Code of the
Republic of Kazakhstan dated June 29, 2020, No. 350-VL. [Electronic resource]. Available at: https://adilet.zan.kz/eng/docs/

K2000000350 (Accessed: 27 July 2024).
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ar, having thoroughly analyzed the nature of
the right to a fair trial through the lens of the
European Convention and taking into account
the official interpretation of the international
treaty by the European Court, identifies the
following four components: institutional, or-
ganic, procedural, and special [3, p. 16]. Let us
briefly examine each of these elements of the
right to a fair trial.

The institutional clement implies the crite-
ria that a general jurisdiction court must meet
as a body competent to hear and resolve civil
cases. Within this system of criteria are the in-
dependence and impartiality of the court.

The organic element is manifested through
the dialectical unity of the right to access to
justice, strictly regulated procedural activities,
and the legal relationships encompassing the
participants in the process that arise in connec-
tion with the hearing and resolution of a civil
case [3, p. 16].

The procedural element implies a mini-
mum set of mandatory procedural guarantees
implemented by the court of first instance.
Currently, this list of guarantees is not final-
ized and continues to be shaped by the case
law of the European Court of Human Rights,
according to which the minimum set of man-
datory procedural guarantees implemented by
the court of first instance includes: public hear-
ings; trials within a reasonable time; equal pro-
cedural opportunities for the parties under the
principle of adversarial proceedings; receiving
a reasoned court decision; enforcement of a
court decision that has entered into legal force
[3. pp. 16-17].

The special element, according to S.F. Af-
anasyev, covers additional guarantees for the
administration of justice in criminal cases, en-
shrined in Paragraphs 2 and 3 of Article 6 of
the Convention for the Protection of Human

Rights and Fundamental Freedoms [3, p. 33].

From the aforementioned elements of the
right to a fair trial, one might get the impres-
sion that ensuring this right is the exclusive
responsibility of the state. However, as we
know, every right corresponds to obligations.
In this case, undoubtedly, fair and effective ju-
dicial proceedings are only possible when all
participants in the process fulfill their obliga-
tions. For example, the enforcement of a court
decision that has entered into legal force, as
the culmination of the entire judicial process,
is only possible when the debtor fulfills their
obligations.

Thus, while generally agreeing with the
definition of the right to a fair trial proposed
by 1.B. Glushkova, we would add that the ef-
fective realization of this right is only possible
with the fulfillment of the corresponding pro-
cedural obligations.

Possible Perspectives for Enshrining the
Category of Fairness in Civil Procedural
Legislation

In the current version of the CiPC RK the
category of justice, which is one of the fun-
damental principles, is unjustifiably ignored.
The mention of justise as a mandatory crite-
rion based on which a dispute over rights is
resolved occurs only once in Part 5 of Article
8 of the CiPC RK™.

Having considered the definition and struc-
ture of the right to a fair trial, and taking into
account the approach developed by interna-
tional acts, it seems necessary to enshrine this
fundamental subjective right for the judiciary
in the text of the CiPC RK. Proclaiming this
right will allow for different emphases in the
realization of the right to judicial protection,
placing the requirement for the quality of jus-
tice at the forefront.

According to G.Zh. Suleimenova, “The

14 Civil Procedural Code of the Republic of Kazakhstan. Unofficial translation. Code of the Republic of Kazakhstan dat-
ed QOctober 31, 2015, No, 377-V LRK. [Electronic resource]. Available at: https://adilet.zan.kz/eng/docs/K1500000377 (Ac-

cessed: 27 July 2024).
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right to a fair trial is a universally recognized
international legal principle. This principle
means that the activities of the court should be
carried out in the interests of society, the state,
and the individual, rather than in the interests
of one of the parties to the process or individual
citizens, officials, or certain groups. The right
to a fair trial presupposes, above all, the right
to the restoration of violated rights, which, in
turn, is associated with such fundamental prin-
ciples as the right to judicial protection (ensur-
ing access to justice), which must be genuinely
ensured” [4].

To implement the proposed approach, it
seems possible to enshrine the right to a fair
trial in Article 8 “Judicial Protection of Rights,
Freedoms, and Legitimate Interests of an Indi-
vidual” of the CiPC RK, by amending Part 1
of this article as follows: “1. Everyone has the
right to a fair trial when applying to the court,
in the manner prescribed by this Code, for the
protection of violated or disputed rights, free-
doms, or legitimate interests.”

Since the idea of fairness is a legal axiom
and a fundamental principle of justice, in ad-
dition to enshrining the right to a fair trial, it
seems important to provide in the CiPC RK
a norm proclaiming fairness as a principle of
civil proceedings. As is known, the principles
of justice and the rule of law are determinants
of the right to a trial.

According to Z.Kh. Baymoldina, fair-
ness is the cornerstone of justice. The scholar
proposes to provide for a principle norm and
stipulate that justice in civil cases is adminis-
tered on the basis of fairness by a fair court.

According to the scholar, the principle of jus-
tice should permeate the content of other prin-
ciples of civil proceedings and all institutions
of civil procedural law [5, p. 6].

In 2018, the Chairman of the Supreme
Court of the Republic of Kazakhstan, Zhakip
Asanov, announced the launch of a judicial
system modernization program titled “Seven
Stones of Justice,” which covers seven con-
ceptual directions for improving the judicial
system. Due to its particular significance, jus-
tice was indicated as the first “stone” in this
program®.

Enshrining fairness as a principle norm
would elevate justice to the highest value of
civil proceedings at the legislative level.

In our opinion, the category of fairness de-
serves to be enshrined in the CiPC RK as an
independent norm. To formulate the wording
of the norm, one can interpret the content of
international acts proclaiming the right to a fair
trial. An example of applying this approach 1s
Article 8 of the APPK RK'™.

Moreover, considering the approaches de-
veloped based on the application of interna-
tional acts proclaiming the right to a fair trial,
justice also encompasses the stage of enforce-
ment of judicial decisions, which requires cor-
responding amendments to Article 3 “Basic
Principles of Enforcement Proceedings™ of the
Law of the Republic of Kazakhstan “On En-
forcement Proceedings and the Status of Court
Bailiffs”!”, It should be noted that the idea of
ensuring justice in enforcement proceedings
is not entirely new for domestic enforcement
proceedings. For example, Paragraph 22 of the

15 Bwonnerens Bepxosnoro Cyga PecryGnukn Kasaxcran Ne3/2018. — C. 2-11. [Bulletin of the Supreme Court of the Re-
public of Kazakhstan No. 3/2018. — pp. 2-11]. — [Electronic resource]. — Available at: https://sud.gov.kz/rus/kategoriya/

byulleten-vs (Accessed: 27 July 2024).

16 Administrative Procedural and Process-Related Code of the Republic of Kazakhstan. Unofficial translation. Code of the
Republic of Kazakhstan dated June 29, 2020, No. 350-VL. [Electronic resource]. Available at: https://adilet.zan.kz/eng/docs/

K2000000350 (Accessed: 27 July 2024).

17 On Enforcement Proceedings and the Status of Enforcement Agents. Unofficial translation. The Law of the Republic of Ka-
zakhstan dated 2 April, 2010 No 261-1V.— [Electronic resource]. Available at: https://adilet.zan.kz/eng/docs/Z100000261__

(Accessed: 27 July 2024).
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normative resolution of the Supreme Court of
the Republic of Kazakhstan dated March 31,
2017, No. 1 “On the Application by Courts
of Certain Provisions of Legislation on En-
forcement Proceedings” provides that: “When
granting a deferral or installment plan for en-
forcement, the courts should be guided by the
balance of rights and legitimate interests of
the creditor and the debtor so that the estab-
lished order of enforcement of the court de-
cision meets the requirements of reasonable-
ness, justice, and does not affect the essence of
the guaranteed rights of the persons involved
in the enforcement proceedings, as well as the
rights and legitimate interests of third parties
2718

Results

The analysis of approaches to regulating
the category of justice in international acts and
national legislation allows for the formulation
of the following conclusions and proposals:

1. In national legislation regulating the
administration of justice, the category of jus-
tice 1s enshrined as a goal, principle, and re-
quirement for the quality of justice. However,
the “right to a fair trial,” as formulated in in-
ternational acts, has not been fully adopted by
national legislation.

2. The right to a fair trial is a complex
subjective right of an individual, encompass-
ing a variety of procedural rights. The exercise
of this right depends not only on the will of
the right holder but also on the actions of the
bodies and individuals considering the case.
Moreover, the effective realization of the right
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to a fair trial requires the fulfillment of corre-
sponding procedural obligations.

3. The CiPC RK makes very limited ref-
erences to the category of justice, despite its
being fundamental to the administration of
justice. There is a clear need for the legislative
enshrinement of the right to a fair trial and the
category of fairness as a whole.

4. To legislatively enshrine the category of
justice and the right to a fair trial, it is proposed
to: a) Provide for the right to a fair trial in Part
1 of Article 8 of the CiPC RK; b) Enshrine the
principle of justice as an independent norm,
reflecting the approaches of international acts,
in Chapter 2 of the CiPC RK; c) Include the
principle of justice in Article 3 of the Law of
the Republic of Kazakhstan “On Enforcement
Proceedings and the Status of Court Bailiffs,”
since the enforcement of a judicial decision is
the final phase in the administration of justice.

Conclusion

Justice, being a legal axiom, determines
the ideological and moral premises and spe-
cific legal guarantees for the realization of the
right to a fair trial. There is a need for an ex-
panded perception of the concept of justice in
national civil procedural legislation to form a
sustainable model of justice oriented towards
international standards in the field of ensur-
ing human rights and freedoms. Moreover, for
these purposes, issues of ensuring justice, the
rule of law, and human rights in the current
system of regulatory legal regulation and law
enforcement should remain in the focus of le-
gal science and practice.
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