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KOHYCOBA Benepa Te.ﬂeyTai/n(bBbll

3ay 2virbimoapwinbly kanoudamsl, Kazaxcman Pecnybauxacvl 3aynama dwcone KYKbIKMbIK

aknapam uHCmumymolHulH A3aMammulK, A3aMAMMmMulK NPOYECMIK 3aHHAMA HCIHE AMKAPYULbLIbIK
ic orcypeizy OonimMiHiy OaAC bLILIMU Kbi3MemKepi

A3AMATTBIK MPOLIECTETT DJALJIETTLIIK: KASAKCTAH/IBIK
KYKBIKTBIK KOHTEKCTTI 3EPTTEY

AnHOTanuA. Makanaoa com mepenicin Jxyzeze acvlpy mapmioin pemmeumin Hopmaiapoa
2011emminix uoesacvlH Kabvlioay mypeblCblHAH XANbIKAPAbIK AKMinep MeH YIMmmulK 3aHHAMAHbLH
MA3MYHbl MANOAHAObL.

Ic ocypeizy 3annamaceln manoay 20i1emminik Kame2opusiCblH 3AHHAMAIbLIK MYPEblOaH
beximy macinoepinoeci aublpmawblivbikmsl kKopcemmi. Ocipece, Kazaxcman Pecnyoauxacvimviy
Aszamammuolx, npoyecmix xooexcinde (byoan api-KP AIIK) 20in0ix kame2opuscvin KeHineH
KaowL0ay 6aukaimatiowl.

Jlokmpunanvlx 0epekkesoepee dHcaHe XanblKapanvlK akmiiepze ciimeme Hcacau Omvipbin,
makanaoa 20i1 com MaikbliayblHa CYObeKMusmi KYKbIKMbulY MYCIHiel MeH KYpbliblMbl
Kapacmuipbliaobl.

Kypeizineen manoay nHomudicenepi ootivinuia aemop KP AIIK-niy scone «xAmxapyuiblivlk ic
HCYP2I3Y HCIHE COM OPLIHOAYUWBLIAPLIHLIY, Mapmebeci mypanv» Kazaxcman Pecnyonuxaceinoiy
3anwinely drcexenezen epedicenepin Hceminoipy HCOHIHOE YCLIHbICIMADP MYAHCHIPLIMOAY2A IpeKem
areacaovl.

Tyiiin ce3aep: adinemminix, com icin ocypeizy Kagudamwl, 20i1emMmMiliK Kauoamol,
a3amammuolK npoyecmiy Kaguoammapbul, 20i1 COM MAIKbLIAYbIHA KYKbIK, A3aMAMMbIK RPOYeCmiy
MinOemmepi, 20i1emminiKk canamol, 20i1 COM MAIKbLIAYbL.

KOHYCOBA Benepa TyJieyraeBHa

Kanouoam wpuouueckux wnayx, [nasHvili HayuHulli COMPYOHUK OMOeNd 2padCOAHCKO20,

2PAICOAHCKO20 NPOYECCYATbHO20 3AKOHOOAMENbCmEa U UCNOJTHUMENbHO2O NPOU3BOOCMEA
Hucmumyma 3axonooamenscmea u npagogoul ungopmayuu Pecnyonuxu Kazaxcman

CITPABEJVINBOCTD B I'PAXKJIAHCKOM INPOLUHECCE: U3YYEHHUE
KA3AXCTAHCKOI'O ITPABOBOI'O KOHTEKCTA

AHHOTAUUSA. B danHol cmamve aHanuzupyemcs cooepicanue MelcoyHapooOHblX aKmos u
HAYUOHAIbHO20 3AKOHOOAMENbCMBA OMHOCUMENbHO GOCHPUAMUSL UOeU CNpaAgedusoCmu 8
HOpMax,  pecyiupyiowux  omnpasienue — Nnpasocyous. Ananuz  npoyeccyanbHo2o
3AKOHOOAMENbCMBA BbIAGUIL PA3IUYUSL 8 NOOX00AX K 3aKOHOOAMENbHOMY 3AKPENIEHUIO Kame2opuu
cnpaseonrusocmu. B yacmuocmu I'pasicoanckuil npoyeccyanvhulii kooexc Pecnyonruxu Kazaxcman
(Oanece — [TTIK PK) He Oemoncmpupyem 6cecmopoHHe20 GOCHPUSIMUL —Kame2opuu
cnpasedaugocmu. B cmamve paccmampusaiomes nonsmue u Cmpykmypa cyovbeKmusHo20 npasa
Ha cnpasediugoe cyoebnoe pazbupamenvcmeo. Ilo  pesyromamam — amaiuza  agmop
npeonpuHumMaem NONLIMKY — CHOPMYIUPO8amv — NPEONONCeHUsT N0  COBEPULEHCIBOBAHUIO
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omoenvHvlx nonoxcenuit I'TIK PK u 3axona Pecnyonruxu Kazaxcmawn "O6 ucnoanumenbHoM
npouzgoocmee u cmamyce cy0eOHvlxX ucnoaHumene .

KiwueBble cii0Ba: cnpagediugocms, NpUHyun cyo0ebHo20 Hpou3Bo0Cmed, NPUHYUn
CNpaseoIu8oCmuy, NPUHYUNBL 2PAHCOAHCKO20 Npoyeccda, Npaso Ha Cnpageougoe cyoedHoe
Ppazoupamenvcmeo, yeiu epaircoancko2o npoyeccd, Kamezopusi CHpasedIugoCmu, CRpasedInoe
cyoebHoe pazoupamenbcmaeo.
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LEGAL FRAMEWORK
Annotation. This article analyzes the content of international acts and national legislation
regarding the perception of the idea of fairness in the norms regulating the administration of
justice. The analysis of procedural legislation revealed differences in approaches to the legislative
consolidation of the category of fairness. In particular, the Civil Procedure Code of the Republic
of Kazakhstan (hereinafter referred to as CiPC RK) does not exhibit a comprehensive perception
of the category of fairness. The article examines the concept and structure of the subjective right
to a fair trial. Based on the results of the analysis, the author attempts to formulate proposals for
improving certain provisions of the CiPC RK and the Law of the Republic of Kazakhstan "On
Enforcement Proceedings and the Status of Judicial Executors."
Keywords: fairness, principle of judicial proceedings, principle of fairness, principles of
civil procedure, right to a fair trial, objectives of civil procedure, category of fairness, fair trial.

Introduction

At the current stage of societal and state development, the idea of fairness has become
increasingly relevant. Ensuring fairness in societal structures is perceived as a key paradigm
for the further development of the state. This idea was central in the Address of the President
of Kazakhstan, K.K. Tokayev, to the people of Kazakhstan, titled “A Just State. United Nation.
Prosperous Society” (hereinafter referred to as the Address), which emphasizes the importance
of improving the quality of justice administration [1]. In light of this Address, two draft laws
were developed to reform the judiciary: the draft Constitutional Law “On the Judicial System
and Status of Judges of the Republic of Kazakhstan” and the draft law “On Amendments and
Additions to Certain Legislative Acts of the Republic of Kazakhstan on Procedural Legislation
and Judicial System Reform” The latter draft law included amendments to the CiPC RK
concerning the establishment of the category of fairness. The amendments were adopted in
2023; however, they only included the designation of the category of fairness in the norm
defining the objectives of civil procedure®.

1 3akon Pecnybauxu Kazaxcman om 27 mapma 2023 200a Ne 216-VIl 3PK «O 6Hecenuu usmeHenuil u 0OnOIHeHuil 6 P axmut Pecnybnuxu Kazaxcman no

60NPOCAM COBEPUIEHCNBOBAHUSA NPOYECCYATBHO0 3AKOHOOAMenbemsa u pepopmuposanus cyoebroi cucmemsr» [Law of the Republic of Kazakhstan dated March 27, 2023, No. 216-VIlI ZRK "On
Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan on Improving Procedural Legislation and Reforming the Judicial System"]. — [Electronic resource]. —
Available at: https://adilet.zan.kz/rus/docs/Z2300000216#z34 (Accessed: July 20, 2024).
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The need to understand fairness in the context of human rights, equality before the law
and court, as well as ensuring fairness in the administration of justice, remains relevant'.
Considering the necessity to further explore the category of fairness and strengthen its
significance, this article attempts to analyze the current legislative regulation of the category
and its prospects for improvement within the framework of civil procedure.

Materials and Methods

For the purposes of this study, the works of Kazakhstani and foreign scholars,
international acts, and national legislation were examined. Special attention was given to the
doctrinal interpretation of international treaty norms concerning the right to a fair trial.

The methodological foundation of the research includes general philosophical and
specific scientific methods of inquiry. Logical methods of cognition such as analysis,
synthesis, and hypothesis were used, along with philosophical categories like form and
content, general and specific. Special methods of legal research were applied, including
logical-legal analysis of legislation, comparative legal methods, and others.

Discussion

The concept of fairness has consistently sparked and continues to spark keen interest
among researchers from various fields of knowledge. This category has been thoroughly
studied from the perspectives of philosophy, history, political science, and other areas of
knowledge. In jurisprudence, the significance of this concept is examined from the viewpoints
of legal theory and history, as well as from the perspectives of international and national law.
In current law, the concept of fairness is enshrined at the level of international treaties and
national legislation, and depending on the sphere of social relations, this concept is endowed
with appropriate regulations. This study analyzes international and national acts that
constitute the current law of the Republic of Kazakhstan (hereinafter — RK) with the aim of
examining the concept of fairness in civil proceedings.

The concept of fairness in international acts and national legislation

The concept of a fair trial is enshrined in international acts as a standard and requirement
for the administration of justice, whose fulfillment implies the realization of the right to a fair
trial.

The concept of a fair trial is established in Article 10 of the Universal Declaration of
Human Right of 1948, which states: "Everyone is entitled in full equality to a fair and public
hearing by an independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him"2.

As an independent article, the right to a fair trial is enshrined in Article 6 of the Convention
for the Protection of Human Rights and Fundamental Freedoms (1950, Rome) 3. This provision
elaborates on the content of the right, contributing to a fuller understanding of its structure.
However, it should be noted that the aforementioned convention is not a source of law in
Kazakhstan.

The right to a fair trial is protected by Paragraph 1 of Article 14 of the International
Covenant on Civil and Political Rights, which stipulates: "In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled

2 Universal Declaration of Human Rights. Adopted by resolution 217 A (111) of the United Nations General Assembly on 10 December 1948. [Electronic resource]. Available at: https://www.ohchr.org/en/human-rights/universal-
declaration/translations/english (Accessed: 28 July 2024).

3 Text of the Convention for the Protection of Human Rights and Fundamental Freedoms signed at Rome on 4 November 1950. — [Electronic resource]. Available at: https://digitallibrary.un.org/record/578658?In=ru&v=pdf
(Accessed: 27 July 2024).
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to a flair and public hearing by a competent, independent and impartial tribunal established by
law™".

Similar guarantees are provided in Paragraph 1 of Article 6 of the Convention of the
Commonwealth of Independent States on Human Rights and Fundamental Freedoms of May
26, 1995 (Minsk), which states: "All persons are equal before the court. Everyone has the right
to a fair and public hearing within a reasonable time by an independent and impartial court.
Judgments are pronounced publicly, but the hearing of a case may be closed to the public in
the interests of public order, state security, or when the interests of minors or the protection of
the private life of the parties so require"?.

The Universal Charter of Judges in Article 1 guarantees the realization of the right to a
fair trial through the activities of the court: "Judges shall ensure that everyone has the right to
a fair trial. They shall promote the timely, fair, and public hearing of cases by an independent
and impartial tribunal”?,

Referring to national legislation, it should be noted that the Constitution of the Republic
of Kazakhstan, in Paragraph 2 of Article 13, while granting everyone the right to judicial
protection of their rights and freedoms, does not emphasize the requirement of fairness in such
judicial protection®. However, Paragraph 1 of Article 4 of the Constitution of the Republic of
Kazakhstan stipulates that the current law in the Republic of Kazakhstan includes the norms
of international treaty and other obligations of the Republic. Moreover, according to Paragraph
3 of Article 4 of the Constitution of the Republic of Kazakhstan, "International treaties ratified
by the Republic shall have priority over its laws." This provides a basis for the necessity of
fully integrating and incorporating into the national legal fabric the legal construction of the
right to a fair trial, including the guarantees for its implementation, in accordance with the
approaches adopted in international acts.

An example of the orientation towards ensuring the fairness of judicial proceedings in
national legislation is demonstrated in Subparagraph 2 of Paragraph 1 of Article 28 of the
Constitutional Law of the Republic of Kazakhstan "On the Judicial System and the Status of
Judges of the Republic of Kazakhstan," where the category of fairness, in the context of the
right to judicial protection, is provided as a requirement for the activity of a judge
(Subparagraph 2 of Paragraph 1 of Article 28). This same meaning is also provided in the text
of the judge's oath (Paragraph 1 of Article 32)°.

Interestingly, the preamble to the Code of Judicial Ethics, adopted by the VII Congress of
Judges of the Republic of Kazakhstan on November 21, 2016, declares the independence of
the judiciary as a fundamental element of the right to a fair trial, among other foundations for
the administration of justice®.

! International Covenant on Civil and Political Rights. New York, December 16, 1966. [Electronic resource]. Available at:

https: //WWW ohchr orglen/mstruments -mechanisms/instruments/international-covenant-civil- and political-rights (Accessed 30 July 2024).
2 O npasax u eHbIX c6o60dax uenosexa Konsenyus Cosema I'nas Tocyoapems Codpyacecmsa Hesaucumvix T'ocydapeme om 26 mas 1995 200a . Munck. [Electronic resource]. Available at:

https://adilet.zan kz/rus/docs/H950000050_ (Accessed: 27 July 2024).

3 Beemupnas xapmus cyovu. lpunama Lenmpamsnvin cosemom MAC ¢ Taiisane 17 noaps 1999 200a. — [Universal Charter of the Judge. Adopted by the Central Council of the Intemational Association of Judges in Taiwan
on November 17, 1999. — [Electronic resource]. — Available at: https:/Awww.unodc.org/res/ji/import/international_standards/the_universal_charter_of_the_judge/universal_charter_2017_russian.pdf (Accessed: July 22, 2024).

4 Constitution of the Republic of Kazakhstan. Unofficial translation. Constitution adopted on August 30, 1995, at the republican referendum. [Electronic resource]. Available at: https://adilet.zan.kz/eng/docs/K950001000
(Accessed: 27 July 2024).

5 On the Judicial System and Status of Judges in the Republic of Kazakhstan. Unofficial translation. Constitutional Law of the Republic of Kazakhstan dated December 25, 2000, No. 132. [Electronic resource]. Available at:
https://adilet.zan kz/eng/docs/Z000000132 (Accessed: 22 July 2024).

¢ The Code of Judicial Ethics. Adopted by VII Congress of Judges Republic of Kazakhstan November 21, 2016 — [Electronic resource].
Available at: https://sud.gov.kz/eng/content/code-judicial-ethics (Accessed: 27 July 2024).
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Referring to the text of codified normative legal acts regulating the administration of
justice, it becomes apparent that there is no uniform approach to understanding and enshrining
the category of fairness. In particular, this category is enshrined as:

An objective of the criminal process in Part 1 of Article 8 of the Criminal Procedure Code of
the Republic of Kazakhstan (hereinafter — CrPC RK)*;

A standard, a requirement for the quality of consideration of a criminal case in Part 2 of Article
57, Part 1 of Article 121, Article 563 of the CrPC RK;

A requirement for the quality of a court's verdict or ruling in Part 1 of Article 424, Part 1 of
Article 426, Part 1 of Article 432, Part 14 of Article 494, Part 1 of Article 662 of the CrPC
RK:

An objective of civil proceedings in Article 4 of the CiPC RK %;

A mandatory criterion for resolving a dispute over rights in Part 5 of Article 8 of the CiPC RK;
A principle-norm in Article 8 of the Administrative Procedural and Process-Related Code of
the Republic of Kazakhstan (hereinafter — APPK RK) 3.

From the above, it is evident that in national legislation regulating the administration of
justice, the category of fairness is used as an objective, a principle, and a requirement for the
quality of the administration of justice. At the same time, national legislation has not adopted
the concept of "the right to a fair trial" as formulated in international acts.

The Concept and Structure of the Right to a Fair Trial

In the context of international acts, the right to a fair trial is primarily perceived as a
subjective right of a fundamental nature. Therefore, before considering possible ways of
enshrining the category of fairness in the text of the CiPC RK (as a principle, objective, or
requirement for the quality of the administration of justice), we should delve into the
understanding of the significance of the right to a fair trial. In this regard, we turn to what we
believe to be the most comprehensive definition of this right, proposed by I.B. Glushkova.
According to the scholar, “the right to a fair trial is a complex subjective right of an individual,
guaranteed by international and national norms, representing a set of procedural rights, the
implementation of which depends not on the will of the person to whom it belongs, but on the
actions of the bodies and persons considering the case and the procedural rules applied” [2, p.
8].

The subjective right to a fair trial, being complex, includes a number of individual
procedural rights aimed at ensuring the fairness of the judicial proceedings as a whole. The
complex nature of the right complicates the perception of its structure, resulting in some
ambiguity in its understanding.

To clarify the structure of the right to a fair trial, the results of S.F. AfanasyevV's scientific
research are particularly valuable. The scholar, having thoroughly analyzed the nature of the
right to a fair trial through the lens of the European Convention and taking into account the
official interpretation of the international treaty by the European Court, identifies the following
four components: institutional, organic, procedural, and special [3, p. 16]. Let us briefly
examine each of these elements of the right to a fair trial.

1 Criminal Procedure Code of the Republic of Kazakhstan. Unofficial translation. The Code of the Republic of Kazakhstan dated July 4, 2014, No. 231. [Electronic resource]. Available at:
https://adilet.zan kz/eng/docs/K1400000231 (Accessed: 27 July 2024).

2 Civil Procedural Code of the Republic of Kazakhstan. Unofficial translation. Code of the Republic of Kazakhstan dated October 31, 2015, No. 377-V LRK. [Electronic resource]. Available at:
https://adilet.zan kz/eng/docs/K1500000377 (Accessed: 27 July 2024).

3 Administrative Procedural and Process-Related Code of the Republic of Kazakhstan. Unofficial translation. Code of the Republic of Kazakhstan dated June 29, 2020, No. 350-VI. [Electronic resource]. Available at:
https://adilet.zan kz/eng/docs/K2000000350 (Accessed: 27 July 2024).
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The institutional element implies the criteria that a general jurisdiction court must meet as
a body competent to hear and resolve civil cases. Within this system of criteria are the
independence and impartiality of the court.

The organic element is manifested through the dialectical unity of the right to access to
justice, strictly regulated procedural activities, and the legal relationships encompassing the
participants in the process that arise in connection with the hearing and resolution of a civil
case [3, p. 16].

The procedural element implies a minimum set of mandatory procedural guarantees
implemented by the court of first instance. Currently, this list of guarantees is not finalized and
continues to be shaped by the case law of the European Court of Human Rights, according to
which the minimum set of mandatory procedural guarantees implemented by the court of first
instance includes: public hearings; trials within a reasonable time; equal procedural
opportunities for the parties under the principle of adversarial proceedings; receiving a
reasoned court decision; enforcement of a court decision that has entered into legal force [3,
pp. 16-17].

The special element, according to S.F. Afanasyev, covers additional guarantees for the
administration of justice in criminal cases, enshrined in Paragraphs 2 and 3 of Article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms [3, p. 33].

From the aforementioned elements of the right to a fair trial, one might get the impression
that ensuring this right is the exclusive responsibility of the state. However, as we know, every
right corresponds to obligations. In this case, undoubtedly, fair and effective judicial
proceedings are only possible when all participants in the process fulfill their obligations. For
example, the enforcement of a court decision that has entered into legal force, as the
culmination of the entire judicial process, is only possible when the debtor fulfills their
obligations.

Thus, while generally agreeing with the definition of the right to a fair trial proposed by
I.B. Glushkova, we would add that the effective realization of this right is only possible with
the fulfillment of the corresponding procedural obligations.

Possible Perspectives for Enshrining the Category of Fairness in Civil Procedural
Legislation

In the current version of the CiPC RK the category of fairness, which is one of the
fundamental principles, is unjustifiably ignored. The mention of fairness as a mandatory
criterion based on which a dispute over rights is resolved occurs only once in Part 5 of Article
8 of the CiPC RK 1,

Having considered the definition and structure of the right to a fair trial, and taking into
account the approach developed by international acts, it seems necessary to enshrine this
fundamental subjective right for the judiciary in the text of the CiPC RK. Proclaiming this
right will allow for different emphases in the realization of the right to judicial protection,
placing the requirement for the quality of justice at the forefront.

According to G.Zh. Suleimenova, "The right to a fair trial is a universally recognized
international legal principle. This principle means that the activities of the court should be
carried out in the interests of society, the state, and the individual, rather than in the interests
of one of the parties to the process or individual citizens, officials, or certain groups. The right

1 Civil Procedural Code of the Republic of Kazakhstan. Unofficial translation. Code of the Republic of Kazakhstan dated October 31, 2015, No. 377-V LRK. [Electronic resource].
Available at: https://adilet.zan.kz/eng/docs/K1500000377 (Accessed: 27 July 2024).
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to a fair trial presupposes, above all, the right to the restoration of violated rights, which, in
turn, is associated with such fundamental principles as the right to judicial protection (ensuring
access to justice), which must be genuinely ensured™ [4].

To implement the proposed approach, it seems possible to enshrine the right to a fair trial
in Article 8 "Judicial Protection of Rights, Freedoms, and Legitimate Interests of an
Individual™ of the CiPC RK, by amending Part 1 of this article as follows: "1. Everyone has
the right to a fair trial when applying to the court, in the manner prescribed by this Code, for
the protection of violated or disputed rights, freedoms, or legitimate interests."

Since the idea of fairness is a legal axiom and a fundamental principle of justice, in
addition to enshrining the right to a fair trial, it seems important to provide in the CiPC RK a
norm proclaiming fairness as a principle of civil proceedings. As is known, the principles of
fairness and the rule of law are determinants of the right to a trial.

According to Z.Kh. Baymoldina, fairness is the cornerstone of justice. The scholar
proposes to provide for a principle norm and stipulate that justice in civil cases is administered
on the basis of fairness by a fair court. According to the scholar, the principle of fairness should
permeate the content of other principles of civil proceedings and all institutions of civil
procedural law [5, p. 6].

In 2018, the Chairman of the Supreme Court of the Republic of Kazakhstan, Zhakip
Asanov, announced the launch of a judicial system modernization program titled "Seven
Stones of Justice,"” which covers seven conceptual directions for improving the judicial system.
Due to its particular significance, fairness was indicated as the first "stone" in this program?.

Enshrining fairness as a principle norm would elevate fairness to the highest value of civil
proceedings at the legislative level.

In our opinion, the category of fairness deserves to be enshrined in the CiPC RK as an
independent norm. To formulate the wording of the norm, one can interpret the content of
international acts proclaiming the right to a fair trial. An example of applying this approach is
Avrticle 8 of the APPK RK 2,

Moreover, considering the approaches developed based on the application of international
acts proclaiming the right to a fair trial, fairness also encompasses the stage of enforcement of
judicial decisions, which requires corresponding amendments to Article 3 "Basic Principles of
Enforcement Proceedings” of the Law of the Republic of Kazakhstan "On Enforcement
Proceedings and the Status of Court Bailiffs". It should be noted that the idea of ensuring
fairness in enforcement proceedings is not entirely new for domestic enforcement proceedings.
For example, Paragraph 22 of the normative resolution of the Supreme Court of the Republic
of Kazakhstan dated March 31, 2017, No. 1 "On the Application by Courts of Certain
Provisions of Legislation on Enforcement Proceedings” provides that: "When granting a
deferral or installment plan for enforcement, the courts should be guided by the balance of
rights and legitimate interests of the creditor and the debtor so that the established order of
enforcement of the court decision meets the requirements of reasonableness, fairness, and does

1 b B Cyoa Pecnyburu Kasaxcman Ne3/2018. — C. 2-11. [Bulletin of the Supreme Court of the Republic of Kazakhstan No. 3/2018. — pp. 2-11]. — [Electronic resource]. — Available at:
https://sud.gov.kz/rus/kategoriya/byulleten-vs (Accessed: 27 July 2024).

2 Administrative Procedural and Process-Related Code of the Republic of Kazakhstan. Unofficial translation. Code of the Republic of Kazakhstan dated June 29, 2020, No. 350-VI. [Electronic resource]. Available at:
https://adilet.zan kz/eng/docs/K2000000350 (Accessed: 27 July 2024)

3 On Enforcement Proceedings and the Status of Enforcement Agents. Unofficial translation. The Law of the Republic of Kazakhstan dated 2 April, 2010 No 261-IV.— [Electronic resource]. Available at:
https://adilet.zan kz/eng/docs/Z100000261__ (Accessed: 27 July 2024).
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not affect the essence of the guaranteed rights of the persons involved in the enforcement
proceedings, as well as the rights and legitimate interests of third parties ..."".

Results

The analysis of approaches to regulating the category of fairness in international acts
and national legislation allows for the formulation of the following conclusions and
proposals:
In national legislation regulating the administration of justice, the category of fairness is
enshrined as a goal, principle, and requirement for the quality of justice. However, the "right
to a fair trial," as formulated in international acts, has not been fully adopted by national
legislation.
. The right to a fair trial is a complex subjective right of an individual, encompassing a variety
of procedural rights. The exercise of this right depends not only on the will of the right holder
but also on the actions of the bodies and individuals considering the case. Moreover, the
effective realization of the right to a fair trial requires the fulfillment of corresponding
procedural obligations.
. The CiPC RK makes very limited references to the category of fairness, despite its being
fundamental to the administration of justice. There is a clear need for the legislative
enshrinement of the right to a fair trial and the category of fairness as a whole.
. To legislatively enshrine the category of fairness and the right to a fair trial, it is proposed
to: a) Provide for the right to a fair trial in Part 1 of Article 8 of the CiPC RK; b) Enshrine
the principle of fairness as an independent norm, reflecting the approaches of international
acts, in Chapter 2 of the CiPC RK; c¢) Include the principle of fairness in Article 3 of the Law
of the Republic of Kazakhstan "On Enforcement Proceedings and the Status of Court
Bailiffs," since the enforcement of a judicial decision is the final phase in the administration
of justice.

Conclusion

Fairness, being a legal axiom, determines the ideological and moral premises and
specific legal guarantees for the realization of the right to a fair trial. There is a need for an
expanded perception of the concept of fairness in national civil procedural legislation to form
a sustainable model of justice oriented towards international standards in the field of ensuring
human rights and freedoms. Moreover, for these purposes, issues of ensuring fairness, the
rule of law, and human rights in the current system of regulatory legal regulation and law
enforcement should remain in the focus of legal science and practice.
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