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BUEBAEBA Apaak OJiMXaHKbI3bI

3amy uibIMOapinbil KAHOUOAmbl, Kayvimoacmuipsiizan npogeccop, Kazaxcman Pecnyo-

axacel JKozaper Com Keneci socanvinoaser Com mepenici araoemusiColHbIY KblIMbICINbIK-KYKblK-
MbIK RAOHOEP 2bLILIMU-OLITIM DEPY OPMANBIZbIHBIY HPOpeccopbl

KAJIT'YKUHOBA Aiiryas MaiinibioaeBHa
3any 2viivimoapeinviy macucmpi, Akaoemux E.A. Boxemoe amvinoazer Kapazanowl yhueep-
cumeminiy KolIMbICIbIK KYKbIK JICOHE NPOYecc Kagheopacsinviy aza OKbINYULbiChl

AKIIA-KPEJIUT KATBIHACTAPBI CAJIACBIHJAA KACAJIFAH

AJIASIKTBIKTAFbI 3AJIAJIIBIH MOJIIIEPTH AUKBIHJAAY TOCLIIEMEJIEPI

AnHoraums. Makara com-mepeey npakmukacol yutiH 03exkmi 001bin MaodbLIAMbIH Kpe-
oummey CanacvbiHOAbl ANAAKMBIKMAZbL 3A1AN0bIH MOTUEDIH AHBIKMAY NPOOIEMACHIHA APHATIEAH.
JKbIvKBIPY Ky pamoapeinoazel 3a1ai0bl myciny maciioesmenepiniy apmypuinicin agmopiap « 3aian
MEePMUHIHIY €Ki MA2LIHACHIH WAMACmuIpyobily canodapvl 0en mycinoipeoi: Kypamuwiy oencici pe-
miHoeel 3a1a. JHCIHe KbLIMbICIBIK KYKblK OY3VUILLIbIK Jcacdy Hamuoicecinoe jcabiprenyuiice Kei-
mipinzen 3anain (uivlevin) peminoeai sanan, Oynapoviy aleauiKbiCol apeKemmi capanayed, an exiniui-
ci — oicabipaeryuiniy natioacwina onoipin anyosiycomacsinaacep emeoi. Kpeoummey canacwiioaoi
ANAAKMBIKMbIY O3IHOIK epekueikmepin eckepe omuipsin, Asmopap capaidy MaKcammapol yutin
3anan oen OaHKmix Kapui3 wapmol 00siHua Hezizei Depeter comacviia MeyKbLIMbICMbIK KYKblK
OY3VULbLIBIKNEH KeAMIPIIeeH HAKMbt 3a1a10bl MyCityoi ycolHaowl, Oyi pemme 0anKke mueciii coi-
HAaKsl (AiposLibln KAN2AaH naioa) ecenke anbinoay2da muic.

Ty#in ce3aep: JHCHIMKbIPY, AIdAKMbIK, Kpeoummey CAaidcblHOAbl didAKmblEK, Kpeoummi
3ancels any, 3aadn, HAKmbl 3a1a7, WbIRLIHOAP, AUpPLLIbIN KAJI2AH NAROA, SUAHObBL OMEY, OMEMAKbL.

BUEBAEBA Apaak AauMxanoBua

Kanouoam opuouyeckux Hayk, accoyuuposannuiii npogheccop, npogheccop nayuno-oopaszo-

BaMEILHO20 YEHMPA Y20I06HO-NPAGOELIX Oucyuniun Akademuu npasocyous npu Beicuiem Cyoeo-
nom Coeeme Pecnyomuxu Kasaxcman

KAJIT'Y KUHOBA Aiiryss MaiisibioaesHa

Mazucmp 1opuouveckux nayxk, cmapuiuii npenooasameis Kageopst y20r06H020 npasa u
npoyecca Kapazanournckozo Yuueepcumema umeHu akaoemuxa E.A. Bykemoea
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MO/AXO0/1bl K ONNIPEAEJEHUIO PASMEPA YILEPBA B MOIIEHHUYECTBE,
COBEPHIEHHOM B C®EPE JEHEKHO-KPEJIUTHLBIX OTHOINNEHU

Annorauus. Cmamova noceéawena akmyansuoi O CyoeOHO-C1edCmEeHHON NPAKMUKY
npoodneme onpedenenus pasmepa yujepoa 6 mouteHuuyecmse 6 cghepe kpeoumosanus. Muozooopa-
3ue NOOX0O08 K NOHUMANUIO YIiepia 8 cOCMABax XuujeHusi asmopsl 00BACHSIION UMEIOUUM MECMO
cMeenuemM O8YX SHAYEeHUT MEePMUHA «Yuepo»: yujepd kak npusHax cocmaesd u yujepo kax epeo
(YObUmMKLU), NPUHUHEHHBLI ROMeEPnesuiemMy 6 pesyavmame cosepuieHs Y20n106H020 NPAsoHapyuie-
HUA, 20€ NePEbIl GIUAEM HA K6ANUDUKAYUIO COOEAHHOC0, d BMOPOT — HA CYMMY 63bICKAHUA 6 ROTb3Y
nomepnesuiezo. (' yuemom cneyughuieckux 0codeHnocmet MOUeHHUYeCmed 6 cjhepe Kpeoumoed-
HUSL A8MOPbL NPeOnazaion ROHUMANL ROO Yujepoom 015 yenetll Keapurayuu peanvrulil yuepo,
RPUYUHE HHBII Y2OIO6HBIM NPABOHAPYUICHUCM, PABHBII CYMME OCHOBHO20 00/12d NO 002080pY Oan-
KOBCKO20 3diimd, NPpU SMOoM Rpuvumaionjeecs 0auKy S03HAspaxicoenue (YuyujeHHds 6u1200d) 60
guuManue Opamvcs ne ONCHO.

Kiiouesbie caoBa: XuueHue, MOUEHHUYECHIB0, MOUEHHUYECMEO 6 chepe Kpeoumosamiis,
HE3AKOHHOE NOTYYeHUe Kpeoumd, Viuepo, peanvHulil yujepo, yobimku, YRYueHHds 6vie00d, 603mMe-
ujeHue 6pedd, KOMNEHCAyUsl.
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APPROACHES TO DETERMINING THE AMOUNT OF DAMAGE IN FRAUD
COMMITTED IN THE SPHERE OF MONETARY AND CREDIT RELATIONS
Annotation. The article is devoted to the problem of determining the amount of damage in
fraud in the field of crediting, which is topical for judicial and investigative practice. The authors
explain the diversity of approaches to the understanding of damage in embezzlement structures by the
confusion of two meanings of the term “damage”: damage as a feature of the structure and damage as
harm (losses) caused to the victim as a result of committing a criminal offense, where the first affects
the qualification of the deed, and the second - on the amount of recovery in favor of the victim. Taking
into account the specific features of fraud in the field of lending, the authors propose to understand un-
der the damage for the purposes of qualification the real damage caused by a criminal offense, equal
to the amount of the principal debt under a bank loan agreement, while the remuneration due fo the
bank (lost profit) should not be taken into account.
Keywords: thefi, fraud, fraud in the field of lending, illegal receipt of a loan, damage, real
damage, losses, lost profits, compensation for harm, compensation.

Introduction are diverse in their qualitative content: phys-
A criminal offense can cause socially dan- ical, property, moral, organizational, political,
gerous consequences in objective reality that environmental, etc.
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In certain provisions of the criminal law,
the consequences are indicated as a construc-
tive sign of the composition of a criminal of-
fense. Sometimes the quantitative expression
of consequences is used by the legislator as
a means of differentiating criminal liability,
for example, liability for theft depends on the
amount of damage caused to the owner or oth-
er legitimate owner of the property, which may
be insignificant, large, especially large.

In accordance with Article 113 of the CPC
of the Republic of Kazakhstan, the signs of the
composition of a criminal offense provided
for by the criminal law relate to the circum-
stances to be proved in a criminal case. This
means that in cases of embezzlement, where
the consequences are a mandatory feature of
the composition of a criminal offense, without
accurately determining the amount of dam-
age, it is impossible to correctly qualify the
act and, ultimately, to correctly resolve the is-
sue of the presence or absence of grounds for
criminal liability. The correct determination
of the amount of damage also contributes to
the timeliness and completeness of procedural
activities to ensure compensation for damage
caused by a criminal offense.

Materials and methods

In the process of working on the topic in-
spired by judicial and investigative practice, the
norms of the current criminal legislation of the
Republic of Kazakhstan on liability for embez-
zlement in the form of fraud and related crim-
inal offenses in the field of economic activity,
Normative Decisions of the Supreme Court of
the Republic of Kazakhstan explaining the rel-
evant provisions of the criminal law, as well as
approaches found in science to determining the
amount of damage in embezzlement were stud-
ied someone else’s property. The authors, based
on the conceptual and categorical apparatus of
the science of criminal law, mainly relied on
formal dogmatic and systemic structural meth-
ods of cognition of legal reality.
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Results, discussion

Since damage to the owner or other owner
of property is indicated as a mandatory feature
in the normative definition of theft (paragraph
17) of Article 3 of the Criminal Code), as well
as the law specifies the amount of damage in-
dicating the units of its calculation in relation
to specific forms of theft (paragraphs 3), 10),
38) of Article 3 of the Criminal Code), there is
a need to clarify its contents.

Scientists who have studied this issue point
to the existence in forensic investigative prac-
tice of various approaches to understanding
damage in the composition of theft:

- damage as direct losses equal to the value
of stolen property;

- damage as direct losses and costs of prop-
erty restoration;

- damage as direct losses and non-receipt
of due [1, p.15].

Meanwhile, in the theory of criminal law,
it is considered axiomatic that damage in the
composition of theft should be understood as
consequences in the form of a real decrease in
the available property of the owner or other le-
gitimate owner, when «direct property damage
(shortage) occurs on the side of the owner, and
adequate criminal enrichment occurs on the
side of the perpetrator» [2, p.244].

Here it is appropriate to refer to the provi-
sions of civil legislation, according to which
losses mean expenses that are incurred or
should be mcurred by a person whose right
has been violated, loss or damage to his prop-
erty (real damage), as well as lost income that
this person would have received under normal
conditions of turnover if his right had not been
violated (lost profits) (Article 9 of the Civil
Code of the Republic of Kazakhstan).

So, in cases of theft, damage, as a construc-
tive feature of the composition, is determined
only by the value of the property seized by the
perpetrator (real damage) and does not include
lost profits. The explanation contained in para-
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graph 15 of the Normative Decision of the
Supreme Court of the Republic of Kazakhstan
dated July 11, 2003 No. 8 «On judicial practice
in cases of theft», indirectly confirms that the
highest court of our country similarly interprets
damage in the composition of theft: «When de-
termining the value of property that has become
the subject of a criminal offense, one should
proceed, depending on the circumstances of
its acquisition by the owner from retail, market
or commission prices that were in effect at the
time of the commission of the criminal offense,
confirmed by relevant documentsy [3].

The situation 1s different when it is nec-
essary to determine the amount of damage to
be compensated for criminal offenses of this
category. In this case, the victim, presenting a
civil claim, in addition to the actual damage
caused by a criminal offense, has the right to
demand compensation for lost profits from the
perpetrator.

The errors encountered 1n judicial and in-
vestigative practice related to determining the
amount of damage, in our opinion, are the result
of mixing the above two meanings of the term
«damage»: damage as a sign of composition
and damage as harm (loss) caused to the victim
as a result of committing a criminal offense. In
the first case, the damage affects the qualifica-
tion of the deed, and in the second — the amount
(amount) of the penalty in favor of the victim.

In practice, the greatest difficulties arise
when determining the amount of damage in
cases of such a form of embezzlement as fraud
committed in the field of lending.

A bank loan is a form of financial relation-
ship between a lender and a borrower, in which
one person (lender) provides another (borrow-
er) with a certain amount of money for use on
the terms of repayment, urgency, payment (art.
727 of the Civil Code of the Republic of Ka-
zakhstan). The economic essence of this kind
of relationship lies in the fact that the funds re-
leased from one entity, if they are not directed

to a new reproductive cycle, thanks to the loan
passes from the entity that does not use them
(the lender) to another entity that needs addi-
tional funds (the borrower) [4, p.240].

In the relationship between the lender and
the borrower, various financial instruments
(monetary financing, letters of credit, guaran-
tees, etc.) and currencies are used as loans, for
which different interest rates apply. By purpose,
loans are divided into investment loans (for ex-
ample, for the construction or purchase of real
estate, the purchase of fixed assets, machinery,
equipment for further use by the borrower) and
loans to finance trade operations (payment for
the supply of goods and raw materials for pro-
duction needs, for further sale to consumers).
Investment loans are usually characterized by
a long maturity (usually several years), they are
non-renewable and have a uniform repayment
schedule for principal and interest, since they
are used to finance construction or purchase sol-
1d assets. The return of money invested in such
assets occurs due to their use in activities, at
the expense of the profit being extracted. Loans
for financing trade operations, on the contrary,
are short-term (6-12 months), renewable, since
they are repaid together with interest upon com-
pletion of trade and are received again to pay
for the next delivery.

When making loans, credit agreements are
drawn up and signed for the opening of a cred-
it line — framework documents regulating the
general parameters of the loans provided (loan
currency, available financing mstruments, term,
renewability, availability period, general lim-
it, etc.). Loans under the credit line are issued
on the basis of bank loan agreements (docu-
ments on the basis of which the loan is made
loan issuance). To ensure the fulfillment of ob-
ligations under bank loan agreements, pledge
agreements are drawn up and signed (the object
of the pledge, the collateral value, which obli-
gations are covered, etc.). As a rule, if the ob-
Jject of collateral is a real estate object or other
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solid assets (equipment, vehicles, rolling stock,
special equipment), these assets are evaluated
by an independent appraisal company, the re-
sults of which, at the request of the bank, may
be discounted (reduced) by 30-50% when de-
termining the value of these assets in pledge
agreements and used by the parties in in case of
non-repayment of the loan as a basis for offset-
ting loan claims. Loans are secured in whole or
in part by collateral. Guarantees of third parties
may also act as collateral for loans.

In accordance with paragraph 2 of Part 1 of
Article 179 of the Criminal Procedure Code of
the Republic of Kazakhstan, paragraph 12 Rules
for accepting and registering applications, mes-
sages or reports on criminal offenses, as well
as maintaining a Unified Register of pre-trial
mvestigations, approved by Order of the Pros-
ecutor General of the Republic of Kazakhstan
No. 89 dated September 19, 2014, as well as the
Instruction of the Prosecutor General of the Re-
public of Kazakhstan dated September 2, 2022
No. 1u/15 «Regarding the commencement of
pre-trial investigations in relation to business
entities», The investigating authorities must de-
cide on the initiation of a pre-trial investigation
in cases of non-fulfillment or improper execu-
tion of civil law transactions, including obliga-
tions under bank loan agreements, only after
providing an independent body’s opinion on the
existence of damage, as well as providing in-
formation on the Bank’s taking comprehensive
measures to recover the debt in a civil manner.

In cases where banks do not seek repay-
ment of debt through civil law mechanisms and
still apply to the criminal prosecution author-
ities, the main problem in qualifying fraud in
the field of monetary relations boils down to the
question «what to include in the damage»?

- only the amount of the principal debt un-
der the bank loan agreement;

- the amount of the principal debt and the
amount of remuneration for the use of money
(interest).
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Guided by the previously stated theoretical
layout of two interrelated, but not identical mean-
ings of the term «damagey, it can be unequivo-
cally stated that in cases of fraud in the mone-
tary sphere, damage, as a mandatory feature of
the composition, should be understood only the
amount of the principal debt under the bank loan
agreement. And when calculating the amount of
damage caused to the bank, both the loan debt
(real damage) and remuneration for its use (lost
profits) can be recovered from the culprit.

Let’s demonstrate what has been said on
a conditionally taken example, according to
which in 2023 the Borrower, a legal entity rep-
resented by its head, fraudulently received a
loan in the amount of 3 million 500 thousand
tenge from the Bank without the intention of
returning it. The interest rate under the bank
loan agreement was 10%.

The amount of damage for the purposes of
qualification, equal to the value of the stolen
property, according to this fact of fraud will
amount to 3 million 500 thousand tenge. Since
this amount exceeds one thousand MCI at the
time of the commission of the crime, the ac-
tions of the perpetrator should be qualified un-
der paragraph 1) part 3 of Article 190 of the
Criminal Code of the Republic of Kazakhstan
as fraud on a large scale.

The amount of damage to be recovered
in a civil procedure in favor of the Bank will
amount to 3 million 850 thousand tenge. At
the same time, all payments already made to
the Bank, including interest paid for the entire
period of credit relations, as well as the cost
of collateral transferred to the bank, accord-
ing to the pledge agreement, other collateral
(guarantees) and other available property of
the Borrower, are subject to deduction from
the amount of recovery.

If we assume that in our conditional exam-
ple, the Borrower has already paid the Bank a
certain part of the principal debt and interest
on it in the amount of 300 thousand tenge, then
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the amount of damage to be recovered in favor
of the Bank will amount to 3 million 550 thou-
sand tenge.

The presence of executed settlements
between the Borrower and the Bank in the
amount of 300 thousand tenge does not affect
the amount of damage established for quali-
fication purposes: fraud is still recognized as
committed on a large scale.

For comparison, let’s take as an example
another crime in the field of monetary relations,
provided for in Part 1 of Article 219 of the
Criminal Code, the objective side of which in-
volves obtaining a loan fraudulently if a bank or
other creditor has suffered major damage. The
objective signs of this crime are closely related
to fraud. However, as explained by the Supreme
Court of the Republic of Kazakhstan, the dam-
age in illegally obtaining a loan «should be un-
derstood as the amount of credit funds received
and the bank’s remuneration» [5]. It turns out
that in relation to art. 219 of the Criminal Code,
damage 1s understood as debt on a loan and re-
muneration for its use. Thus, in this case, the
term «damage» is used in a civil sense and cov-
ers real damage and lost profits. Accordingly, as

List of sources used

part of the illegal receipt of a loan, the amount
of damage for qualification purposes and the
amount of damage to be recovered in civil law
in favor of the Bank coincide.

Conclusions

We believe that disputes arising in judicial
and investigative practice regarding approach-
es to determining the amount of damage in
cases of fraud in the field of monetary relations
require the intervention of the Supreme Court
of the Republic of Kazakhstan. We propose
to supplement paragraph 24 of the Normative
Decision of the Supreme Court of the Repub-
lic of Kazakhstan dated June 29, 2017 No. 6
«On judicial practice in frauds» [6] with a new
paragraph as follows:

«When qualifying cases of fraud in the
field of lending on the grounds of «in a small
amount», «on a large scale» or «on an espe-
cially large scale», one should proceed from
the real damage caused by a criminal offense,
which 1s equal to the amount of the princi-
pal debt under the bank loan agreement. The
amount of remuneration due to the bank (lost
profits) should not be taken into account when
imputing these features».
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